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In the Court of Appeals of the District of Columbia 


No. 2432. 

Cuno H. Rudolph, John A. Johnston, and William V. Judson, 
Commissioners of the District of Columbia, Appellants, 

vs. 

George W. Sensner et al. 


a Supreme Court of the District of Columbia. 

District Court, No. 988. 

In re The Opening of an Alley in Square 2843 in the District 

of Columbia. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Petition . 

Filed November 27, 1911. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

District Court, No. 988. 

In re The Opening of an Alley in Square 2843 in the District 

of Columbia. 

The petition of Cuno H. Rudolph, John A. Johnston and William 
V. Judson respectfully represents: 

1. That they are the Commissioners of the District of Columbia 
and file this petition for the purpose of acquiring the land herein¬ 
after mentioned, by condemnation for the opening, of an alley in 
Square numbered 2843. in the District of Columbia, pursuant to the 
provisions of Section 1608 et seq. of the Code of Law for the District 
of Columbia. 
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2. That by Section 1608 of said Code of Law, the Commissioners 
of said District are authorized to open, extend, widen or straighten 
alleys and minor streets in the District of Columbia under the follow- 
ing conditions, namely: 

“First, upon the petition of the owners of more than one-half of 
the real estate in the square or block in which such alley or minor 
street is sought to he opened, extended, widened or straightened, ac¬ 
companied by a plat showing the opening, extension, widening or 
straightening proposed; 

“Second, when the Commissioners deem the public interests re¬ 
quire such opening, extension, widening or straightening; 

‘Third, when the Health Oflicer of said District certifies to the 
necessity for the same on the grounds of public health.” 

That Section 1608 of said Code provides:— 

“That whenever it becomes necessary to open, widen, ex- 

2 tend or straighten alleys or minor streets by condemnation, 
the said Commissioners shall institute condemnation proceed¬ 
ings in the Supreme Court of the District of Columbia, sitting as a 
District Court, by a petition in rem particularly describing the land 
to be taken, which petition shall he accompanied by duplicate plats 
to be prepared by the Surveyor of said District showing the courses 
and boundaries of the alley or minor street proposed to he opened, 
widened, extended or straightened, the number of square feet to he 
taken from each lot or part of lot in the square or block, and such 
other information as may he necessary for the purposes of such con¬ 
demnation. Upon the filing of such petition, one copy of the plat 
indorsed with the docket number of the case shall he returned by the 
Clerk of the Court to the Surveyor for record in his office.’’ 

4. That your petition-s deem that the public interests require the 
opening of the aforesaid alley in said Square and that it is necessary 
to acquire the hereinafter described land, by condemnation, for the 
purpose of said opening. 

5. That the land necessary for the opening of said alley with the 
names of the owners of the fee of said land and a particular descrip¬ 
tion thereof is as follows: 

3 Descriptions of Land to be Condemned for Alley in Block 37, 

Columbia Heights, Taxed as Square 2843. 

Part of the part of Lot 9, taxed as Lot 811: 

Beginning for the same at a point in the west line of lot 9, said 
point being 139.48 feet south from the southerly line of Park Road, 
and running thence with said west line, south 12.50 feet; thence 
east 30 feet to the east line of lot 9; thence with said east line, north 
12.50 feet; thence west 30 feet to the point of beginning, containing 
375 square feet. 

Assessed in the name of Alice L. McCormick. 

Part of the part of Lot 9, taxed as Lot 808: 

Beginning for the same at a point in the west line of lot 9, said 
point being 137.50 feet north from the north line of Kenyon Street, 
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and running thence with said west line, north 12.50 feet; thence east 
30 feet to the east line of lot 9; thence with said east line, south 12.50 
feet; thence west 30 feet to the point of beginning, containing 375 
square feet. 

Assessed in the name of Sophia A. Galloway. 

Part of Lot 10: 

Beginning for the same at the southwest corner of said lot, and 
running thence with the southerly line of said lot, easterly to the 
southeast corner of said lot; thence with the easterly line of said lot, 
north 5.12 feet; thence with a line parallel to, and 5 feet northerly 
from the southerly line of said lot, westerly 129.6S feet to the west 
line of lot 10; thence with said west line, south 5.10 feet to the point 
of beginning, containing 653.65 square feet. 

Assessed in the name of Frank S. Altemus. 

Part of Lot 11: 

Beginning for the same at the southwest corner of said lot, and 
running thence with the southerly line of said lot, easterly 51.15 
feet to the southeast corner of said lot: thence with the easterly line 
of said lot, north 5.12 feet; thence with a line parallel to, and 5 feet 
northerly from, the southerly line of said lot, westerly 51.15 feet to 
the westerly line of said lot; thence with said westerly line, southerly 
5.12 feet to the point of beginning, containing 255.75 square feet. 

Assessed in the name of Albert S. Flint. 

Part of Lot 13: 

Beginning for the same at the southwest corner of said lot, and 
running thence with the southerly line of said lot, easterly 51.15 
feet to the southeast corner of said lot; thence with the easterly line 
of said lot, north 5.12 feet; thence with a line parallel to and 5 feet 
northerly from the southerly line of said lot, westerly 51.15 feet 

to the westerly line of said lot; thence with said westerly 
4 line, southerly 5.12 feet to the point of beginning, containing 

255.75 square feet. 

Assessed in the name of Frank E. Altemus. 

Condemnation for Alley, Block 37, Columbia Heights (Sqr. 2843). 

Part of Lot 35: 

/ 

Beginning for'the same at the southwest corner of said lot, and 
running thence with the southerly line of said lot, easterly 20.46 feet 
to the southeast corner of said lot; thence with the easterly line of 
said lot, northerly 5.12 feet; thence with a line parallel to, and 5 feet 
northerly from, the southerly line of said lot; westerly 20.46 feet to 
the westerly line of said lot; thence with said westerly line, southerly 
5.12 feet to the point of beginning, containing 102.30 square feet. 

Assessed in the name of James R. M. Ash. 
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Part of Lot 36: 

Beginning for the same at the southwest corner of said lot, and 

running thence with the southerly line of said lot, easterly 20.46 feet 

to the southeast corner of said lot: thence with the easterly line of 

«/ 

said lot. northerly, 5.12 feet; thence with a line parallel to, and 5 
feet northerly from, the southerly line of said lot, westerly 20.46 
feet to the westerly line of said lot; thence with said westerly line, 
southerly 5.12 feet to the point of beginning, containing 102.30 
square feet. 

Assessed in the name of Alexander Brown. 

Part of Lot 37: 

Beginning for the same at the southwest corner of said lot, and 
running thence with the westerly line of said lot, northerly 5.12 feet; 
thence with a line parallel to, and 5 feet northerly from, the south¬ 
erly line of lot 37, easterly 18.66 feet; thence northerly 5.99 feet to 
a point in the easterly line of lot 37, said point being 11.29 feet 
northerly from the southeast corner of said lot; thence with the 
easterly line of said lot, southerly 11.29 feet to the southeast comer 
of said lot; thence with the southerly line of said lot, westerly 20.46 
feet to the point of beginning, containing 107.70 square feet. 

Assessed in the name of Lyman F. Kebler. 

1/ 

Part of Lot 38; 

Beginning for the same at the southwest corner of said lot, and 
running thence with the westerly line of said lot, northerly 11.29 
feet; thence northerly 69.84 feet to a point in the easterly line of 
said lot, said point being 146.40 feet southerly from the northeast 
corner of said lot; thence with the easterly line of said lot southerly 
39.53 feet to an angle in said line; thence with the east line of said 
lot, south 42.90 feet to the southeast corner of said lot; thence with 
the southerly line of said lot, westerly 2.78 feet to the point of be¬ 
ginning, containing 566.70 square feet. 

Assessed in the name of Marion H. Thorwarth, Trustee. 

5 Part of Lot 39: 

Beginning for the same at the southwest corner of said lot, and 
running thence with the westerly line of said lot, northerly 60.93 
feet; thence easterly and parallel to Park Load, 20 feet to the easterly 
line of said lot; thence with said easterly line, southerly 15.50 feet; 
thence with the east line of said lot, south 49.63 feet to the point of 
beginning, containing 764.30 square feet. 

Assessed in the name of Sarah W. Bradley. 

Condemnation for Alley, Block 37, Columbia Heights (Sqr. 2843). 

Part of Lot 56: 

Beginning for the same at the southwest corner of said lot, and 
running thence with the westerly line of said lot, northerly 15.50 
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feet; thence easterly and parallel with the line of Park Road 19.25 
feet to the easterly line of said lot; thence with said easterly line, 
southerly 3.52 feet to the southeast corner of said lot; thence with 
the southerly line of said lot, southwesterly 22.68 feet to the point of 
beginning, containing 183.07 square feet. 

Assessed in the name of Susie Curtis, for life. 

Part of Lot 31: 

Beginning for the same at the southwest corner of said lot, and 
running thence with the south line of said lot. east 2.50 feet; thence 
. northerly 20.15 feet to the northwest corner of said lot; thence with 
the west line of said lot, south 20 feet to the point of beginning, con¬ 
taining 25 square feet. 

Assessed in the name of James II. Ilenslev. 

t j 

Part of Lot 32: 

Beginning for the same at the southwest corner of said lot, and 
running thence with the south line of said lot. east 5 feet: thence 
northerly 20.15 feet to a point in the north line of said lot. said point 
being 2.50 feet east from the northwest corner of said lot; thence 
with said north line, west 2.50 feet to the northwest corner of said- 
lot; thence with the west line of said lot, south 20 feet to the point 
of beginning, containing 75 square feet. 

Assessed in the name of .Tames H. Hensley. 

Part of Lot 33: 

Beginning for the same at the southwest -corner of said lot, and 
running thence with the south line of said lot. east 7.50 feet: thence 
northerly 20.15 feet to a point in the north line of said lot, said point 
being 5 feet east from the northwest corner of said lot; thence with 
said north line, west 5 feet to the northwest corner of said lot; thence 
with the west line of said lot, south 20 feet to the point of beginning, 
containing 125 square feet. 

Assessed in the name of James H. Hensley. 

Part of Lot 34: 

Beginning for the same at the southwest corner of said lot, and 

running thence with the south line of said lot. east 10 feet; 
6 thence northerly 20.15 feet to a point in the north line of said 

lot, said point being 7.50 feet east from the northwest corner 
of said lot; thence with said north line, west 7.50 feet to the north¬ 
west corner of said lot; thence with the west line of said lot, south 20 
feet to the point of beginning, containing 175 square feet. 

Assessed in the name of James H. Hensley. 

Part of the part of Lot 64 taxed as Lot 814: 

Beginning for the same at the northwest corner of lot 64, and 
running thence with the west line of said lot, south 17.88 feet; 
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thence east 15 feet: thence northwesterly 23.34 feet to the point of 
beginning, containing 134.10 square feet. 

Assessed in tlie name of Terence Fegan. 

Condemnation for Alley, Block 37, Columbia Heights (Sqr. 2843). 

All of the part of Lot 04 taxed as Lot 815: 

Beginning for the same at the southeast corner of T^ot 04, and 
running thence with the south line of said Lot. west 140 feet: thence 
north 8 feet: thence east 140 feet to the west line of 13th street; 
thence with said west line, south 8 feet to the point of beginning, 
containing 1120 square feet. 

Assessed in the name of James Martin. 

Part of Lot 48: 

Beginning for the same at a point in the east line of said lot, 
said point being 100 feet north of the north line of Kenyon Street, 
and running thence with said east line, north 120 feet to the north¬ 
east corner of said lot: thence with the northerly line of said lot, 
westerly 24.407 feet to the northwest corner of said lot; thence with 
the west line of said lot. south 10.2 feet: thence east 10 feet; thence 
south 70.01 feet; thence southeasterly 26.36 feet to the point of be¬ 
ginning, containing 763.47 square feet. 

Assessed in the name of Albert G. Yount. 

Part of Lot 49: 

Beginning for the same at the northesat corner of said lot. and 
running thence with the northerly line of said lot, westerly 24.497 
feet to the northwest corner of said lot: thence with the west line of 
said lot. south 10/20 feet: thence with a line parallel to, and 10 feet 
southerly from, the northerly line of said lot. easterly 24.497 feet 
to the east line of said lot; thence with said east line, north 10.20 
feet to the point of beginning, containing 244.97 square feet. 

Assessed in the name of Annie G. Marshall. 

# 

Part of Lot 3: 

Beginning for the same at the northeast corner of said lot, and 
running thence with the northerly line of said lot, westerly 48.99 
feet to the northwest corner of said lot; thence with the west line of 

said lot. south 10.20 feet: thence with a line parallel to, and 
7 10 feet southerly from, the northerly line of said lot, easterly 

48.99 feet to the east line of said lot; thence with said east 
line, north 10.20 feet to the point of beginning, containing 489.94 
square feet. 

Assessed in the name of Ellen R. Elliott. 

Part of Lot 4: 

Beginning for the same at the northesat corner of said lot, and 
running thence with the northerly line of said lot, westerly 48.99 
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feet to the northwest corner of said lot; thence with the west line of 
said lot, south 10.20 feet; thence with a line parallel to, and 10 feet 

northerly line of said lot, easterly 48.99 feet to 
the east line of said lot; thence with said east line, north 10.20 feet 
to the point of beginning, containing 489.94 square feet. 

Assessed in the name of John W. Morris. 

Part of Lot 47: 

Beginning for the same at the northeast corner of said lot, and 
running thence with the northerly line of said lot, westerly 23.84 
feet to the northwest corner of said lot; thence with the west line of 
said lot, south 10.20 feet; thence with a line parallel to, and 10 feet 
s uthe 1^^ from, tlie northerly line of said lot, easterly 23.84 feet to 
the east line of said lot; thence with said east line, north 10.20 feet 
to the point of beginning, containing 238.40 square feet. 

Assessed in the name of George W. Sensner. 

Part of the part of Lot 5 taxed as Lot 805: 

Beginning for the same at the northwest corner of Lot 5, and 
running thence with the west line of said lot, south 10.20 feet; thence 
with a line parallel to, and 10 feet southerly from, the northerly 
line of said lot, easterly 25.52 feet; thence north 10.20 feet to the 
northerly line of said lot; thence with said northerly line, westerly 
25.52 feet to the point of beginning, containing 255.20 square feet. 

Assessed in the name of James E. and Sophia Magers. 

Part of Lot 6: 

Beginning for the same at the northeast corner of said lot, and 
running thence with the northerly line of said lot, westerly 51.035 
feet to the northwest corner of said lot; thence with the west line of 
said lot, south 10.20 feet; thence with a line parallel to, and 10 feet 
southerly from, the northerly line of said lot, easterly 51.035 feet to 
the east line of said lot; thence with said east line, north 10.20 feet 
to the point of beginning, containing 510.35 square feet. 

Assessed in the name of Philip Mauro. 

Part of the part of Lot 7 taxed as Lot 806: 

Beginning for the same at the northeast corner of said lot 7, and 
running thence with the northerly line of said lot, westerly 25.52 
feet; thence south 10.20 feet; thence with a line parallel to, and 10 

feet southerly from, the northerly line of said lot, easterly 
8 25.52 feet to the east line of said lot; thence with said east 

line, north 10.20 feet to the point of beginning, containing 
255.20 square feet. 

Assessed in the name of Philip Mauro. 

Part of the part of Lot 7 taxed as Lot 807: 

Beginning for the same at the northwest corner of said Lot 7, 
and running thence with the west line of said lot, south 10.20 feet; 
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thence with a line parallel to, and 10 feet southerly from, the north¬ 
erly line of said lot, easterly 25.52 feet; thence north 10.20 feet to 
the northerly line of said lot: thence with said northerly line, west¬ 
erly 25.52 feet to the point of beginning, containing 255.20 square 
feet. 

Assessed in the name of Philip Mauro. 


Part of Lot 8: 

Beginning for the same at the northeast corner of said lot, and 
running thence with the northerly line of said lot, westerly 51.035 
feet to the northwest corner of said lot; thence with the west line of 
said lot, south 10.20 feet: thence with a line parallel to, and 10 feet 
southerly from, the northerly line of said lot, easterly 51.035 feet 
to the east line of said lot; thence with said east line, north 10.20 
feet to the point of beginning, containing 510.35 square feet. 

Assessed in the name of Horace K. Fulton. 

6. That duplicate plats prepared by the Suryevor of the District 
of Columbia, showing the boundaries of said alley proposed to be 
opened, the number of square feet to be taken from each lot, or part 
of lot in the aforesaid square, and such other information as will be 
necessary in the judgment of your petitioners, for the purpose afore¬ 
said are filed herewith, as part thereof. 

The premises considered, your petitioners pray: 

First. That public notice of not less than ten days be given of the 
filing of this petition, by advertisement in such manner as this Hon¬ 
orable Court shall prescribe, warning all persons having any interest 
in these proceedings to attend Court at a day to be named in said 
notice and to continue in attendance until the Court shall 
9 have made its final order ratifying and confirming the award 
of damages and the assessment of benefits of the jury; and 
that a copy of said notice be served by the United States Marshal, 
for the District of Columbia, or his deputies, upon such owners of the 
fee of the land to be condemned as may be found by said Marshal 
or his deputies, within the District of Columbia. 

Second. That after the return of the Marshal and the filing of 
proofs of publication of said notice, the said Marshal be directed to 
summon a jury of five judicious, disinterested men, not related to 
any person interested in these proceedings, and not in the sendee or 
employment of the District of Columbia or of the United States to 
assess the damages each owner of land to be taken may sustain by 
reason of the opening, of the aforesaid alley and the condemnation 
of land for the purposes thereof, and to assess the benefits resulting 
therefrom, including the expenses of these proceedings as provided 
in the aforesaid Sections of said Code of Laws. 

Third. That such other and further orders may be passed and pro¬ 
ceedings had herein as are contemplated by the provisions of said 
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Code, to the end that the hereinbefore described land, in fee simple, 
may he condemned and secured for the purposes aforesaid. 

And they will ever pray, &c., &c. 

CUNO H. RUDOLPH, 

JOIIX A. JOHNSTON, 

W. V. JUDSON, 

Commissioners of the District of Columbia, 

Petitioners. 

E. H. THOMAS, 

P. H. MARSHALL, 

Attorneys for Petitioners. 

10 District of Columbia, ss: 

Personally appears-who, being duly sworn according to 

law, deposes and says: that he is the President of the Board of Com¬ 
missioners of the District of Columbia; that he has read the fore¬ 
going petition of said Commissioners, and knows the contents 
thereof; that the facts therein stated upon personal knowledge are 
true, and those stated upon information and belief he believes to be 
true. 

CUNO H. RUDOLPH. 

Subscribed and sworn to before me this 23d dav of November, 
A. D. 1911. 

[seal.] WILLIAM TINDALL, 

Notary Public, D. C. 


(Here follows diagram marked page 11.) 


12 Answer of Marian B. Thorwarth et al. 

Filed January 5, 1912. 

* a*e a*e * * * * 

The Joint Answer of Marian B. Thorwarth, Trustee for Julia H. 
Thorwarth, Marian M. Thorwarth, Laura E. Thorwarth, Estelle 
E. Thorwarth, and Sarah W. Bradley, to the Petition of Cuno H. 
Rudolph, John A. Johnston, and William V. Judson, Commis¬ 
sioners of the District of Columbia, Heretofore Filed Herein. 

These respondents, answering said petition, say that they are the 
owners of land in Block 37, Columbia Heights, (taxed as Square No 
2843) in the District of Columbia, sought to he condemned and 
taken in the above entitled cause for the opening of a so-called 
“alley”. The respondent, Marian B. Thorwarth, holds in trust for 
her daughters Julia II., Marian M., Laura E., and Estelle E. Thor- 
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warth, lot thirty-eight (38) in said square, improved by a three 
tftorv brick dwelling known as 1320 Park Road. 

The respondent Sarah \V. Bradley, is the owner of lot thirty-nine 
(39) in said square, improved by a three story brick dwelling known 
as 1318 Park Road. 

These respondents aver and show to the Court that the 

13 Commissioners of the District of Columbia are without au¬ 
thority to open the proposed “alley” upon the showing made 

in and by their petition herein; that the Act of Congress approved 
February 23, 1905. referred to. and. in part, set forth in said peti¬ 
tion, does not authorize the said Commissioners to open an alley 
when onlv one of the three conditions mentioned therein exist; that 
the said conditions are not in the alternative, but are in the con¬ 
junctive. and that each and all of the said conditions must exist and 
be alleged and proved herein, before the said Commissioners can law¬ 
fully condemn and take the land of these respondents in invitum for 
the opening of an alley in said block or square; that is to say, it 
must appear that the owners of more than one-half of the real estate 
in said block or square have petitioned the said Commissioners to 
open said alley, that the said Commissioners deem the public inter¬ 
ests require such opening, and that the health officer of said District 
has certified to the necessity for the same on account of public 
health. 

These respondents further aver and show to the Court 

14 that the health officer of said District has not certified to the 
necessity for the proposed “alley” on the grounds of public 

health, and that the owners of more than one-half of the real estate 
in said block or square have not ]»etitioned the said Commissioners 
to open the proposed “alley”; that the owners of more than one-half 
of the real e-late in said block or square, and, in fact, the owners of 
practicallv all of the real estate in said block or square, are opposed 
to the opening of the proposed “alley”; that an alley is not needed 
in said block or square for the accom-odation or convenience of the 
property owners; that the proposed “alley” would not benefit the re¬ 
mainder of the projierties in said block or square and would not 
benefit or add to the convenience of the owners of said properties; 
on the contrary, these respondents say that the opening of the pro¬ 
posed “alley” would damage the abutting properties, and would l>e a 
source of great inconvenience, annoyance and damage to them and 
to many of the other owners of property in said block or square; 
that practically all of the properties that would abut on the proposed 
“alley” have front cellar or basement entrances and are provided 
with adequate side entrances; that the opening of the proposed 
“alley” would destroy many valuable yard and garden privileges, en¬ 
joyed by tbe owners of said properties and would necessitate the re¬ 
moval of several buildings and many valuable fruit trees, flowers, 
vines, and shrubbery; that these respondents and many other owners 
in said block or square purchased their property in the expectation 
that no alley would be opened in the rear thereof. 

That the plan of the so-called “alley” so far as it is described 

15 in said petition of tbe Commissioners, contemplates the tak¬ 
ing from the rear of lot thirty-eight (38), held by this re- 
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spondent Marian B. Thonvartli as Trustee some five hundred and 
sixty-six and seventy hundredths (5GO 70/100) feet in an irregular 
line running from a point on the westerly side of said lot eleven and 
twenty-nine hundredths feet (11 29/100) from the southwest corner 
sixty-nine and eighty-four hundredths (69 84/100) feet diagonally 
northerly to a point thirty-nine and fifty hundredths (89 50/100) 
feet from the south east corner of said lot on the easterlv boundary, 
making the rear of said lot an acute angle and destroying its value 
for any purpose whatever, and also the taking from the rear of lot 
thirty-nine (39) held and owned by the respondent Sarah W. Brad¬ 
ley of seven hundred and sixty-four and thirty hundredths (764 
30/100) feet, destroying said yard and improvements in the way of 
trees, shrubs and flowers, the same land to he used in forming a spur 
or blind pocket to the main alley. 

These respondents say that the action of the said Commissioners in 
the premises is an improper exercise of the authority vested in them 
by the aforesaid Act ofCongress and they deny that the public interests 
require the opening of the proposed “alley” and aver and show to the 
Court that there is no necessity whatever for an “alley” in said square; 
that this is not only the opinion and belief of these respondents, but 
is the opinion and belief of practically all of the owners of the real 
estate in said block or square. These respondents further say that 
the plan so far as it relates to the property owned by these respond¬ 
ents amounts practically to a confiscation of said property for a so- 
called public use and the destruction of the improvements 
16 on the rear lots. That the blind allev in the rear, of said 
lots will afford a harboring place for idle persons and attract 
a dangerous and noisy class of persons to the rear of said property 
without any benefit to the public or the other property owners in 
said square. That these respondents purchased these projwties for 
homes, desiring to secure privacy, quiet and large yards. That they 
are all women earning their own livelihood and paying for their 
homes by hard work and self denial. 

These respondents further say that if the Court be of opinion that 
the said Act of Congress approved February 23, 1905, authorizes and 
empowers the said Commissioners to open the proposed “alley”, in ’ 
the absence of a petition of more than one-half of the owners of the 
real estate in said block or square, then they say that the said Act is 
unconstitutional and void, in that it does not provide for notice to the 
owners of said property of the intention of said-Commissioners to 
open an alley in said block or square, and because said Act does not 
provide for a hearing on the question of the necessity of an alley in 
said block or square; by reason whereof these respondents have been 
and will me deprived of the due process of law to which they were 
and are entitled under Article XIV of the Amendments to the Con¬ 
stitution of the United States. 

These respondents further show to the Court that the facts, con¬ 
siderations, and conditions which form the basis of the said Com¬ 
missioners’ conclusion that the public interests require the opening 
of the proposed “alley” are not set forth in the said petition; they say 
that the said Commissioners, under the circumstances of this case, 
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should he required to fully and clearly set forth and explain 

17 in their said petition, why they deem the public interests re¬ 
quire the opening of the proposed “alley.” 

These respondents further show to the Court that the plat filed 
with the said petition, and made part thereof does not show the 
courses or boundaries of an alley proposed to be opened in said block 
or square, but shows a proposed court or cul de sac, which the said 
Commissioners are without authority to open in said block or 
square. 

These respondents further show to the Court that the plat filed 
with the said petition, and made part thereof, is insufficient for the 
purposes of this proceeding, in that it does not show the location of 
the several dwellings and other buildings and structures in said block 
or square, and fails to give other information necessary for the pur¬ 
pose of this proceeding. 

These respondents say that the opening of the proposed “alley” 
would greatly injure them in their rights of property and would in¬ 
flict upon them irreparable damage. 

Wherefore, being without remedy elsewhere, these respondents 
pray that this proceeding be quashed and that the said petition be 
dismissed. 

MARIAN B. THORWARTH, 
SARAH W. BRADLEY, 

Respondents . 

ELLEN S. MUSSEY, 

Attorney for Respondents. 

District of Columbia, set: 

Personally appears Marian B. Thorwarth, who, being duly sworn, 
deposes and says: 

That she is one of the respondents herein; that she has read the 
foregoing answer by her subscribed and knows the contents 

18 thereof; that the matters and things therein stated upon her 
personal knowledge are true, and those stated upon informa¬ 
tion and belief she verily believes to be true. 

MARION B. THORWARTH. 

Subscribed and sworn to before me this 2d dav of January, A. D. 
1912. 

[seal.] RANDOLPH D. HOPKINS, 

Notary Public . 
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Joint Answers. 

Filed January 5, 1912. 

* * * * * * * 

The Joint Answer of George W. Sensner, Sophia A. Galloway, Frank 

S. Altemus, and Frank E. A1 tenuis to the Petition of Cuno H. 

Rudolph, John A. Johnston, and William V. Judson, Commis¬ 
sioners of the District of Columbia, Filed Herein. 

These respondents, answering the said petition, admit that the peti¬ 
tioners are the Commissioners of the District of Columbia, hut they 
deny that the said Commissioners are authorized* by Section 1608 
et seq. of the Code of Law for the District of Columbia, or otherwise, 
to institute or maintain this proceeding. 

These respondents say that they are the owners of land in Block 
37. Columbia Heights, (taxed as Square 2843) in the District 

19 of Columbia, sought to be condemned and taken in the above- 
entitled cause for the opening of a so-called “alley.” 

The respondent George W. Sensner is the owner of lot forty-seven 
(47) in said block or square, improved by a three-story brick dwell¬ 
ing, known as No. 1331 Kenyon street. 

The respondent Sophia A. Galloway is the owner of lot eight hun¬ 
dred and eight (808) in said block or square, improved by a frame 
dwelling, known as No. 1351 Kenyon street. 

The respondent Frank S. A Item us is the owner of lot ten (10) in 
said block or square, fronting on Park road. 

The respondent Frank E. Altemus is the owner of lot thirteen 
(13) in said block or square, which is improved by premises known 
as No. 1328, 1330 and 1332 Park road. 

These respondents aver and show to the Court that the said Com¬ 
missioners are without authority to open the proposed “alley” upon 
the showing made in their said petition; that the said Section 1608 
of the Code of Law for said District, set forth in said petition, does not 
authorize the said Commissioners to open an alley when only one of 
the three conditions mentioned‘therein exists; that the said condi¬ 
tions are not in the alternative, as the said Commissioners suppose, 
but are in the conjunctive, and that each and all of the said condi¬ 
tions must exist and be alleged and proved herein, before the said 
Commissioners can lawfully condemn and take the land of these re¬ 
spondents in invitum for the opening of an alley in said block or 
square; that is to say, it must appear that the owners of more than 
one-half of the real estate in said block or square have petitioned the 
said Commissioners to open said alley, that the said Commis- 

20 sioners deem the public interests require such opening, and 
that the health officer of said District has certified to the 

necessity for the same on the grounds of public health. 

These respondents further aver and show to the Court that the 
health officer of said District has not certified to the necessity for the 
proposed “alley” on the grounds of public health, and that the 
owners or more than one-half of the real estate in said block or square 
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have not petitioned the said Commissioners to open the proposed 
“alley”; that the owners of more than one-half of the real estate in 
said block or square, and, in fact, the owners of practically all of 
the real estate, in said block or square, are opposed to the opening of 
the proposed “alley”; that an alley is not needed in said block or 
square for the accommodation or convenience of the property 
owners; that the proposed “alley” would not benefit the remainder 
of the properties in said block or square and would not benefit or 
add to the convenience of the owners of said properties; on the con¬ 
trary, these respondents sav that the opening of the proposed “alley” 
would d amage the abutting properties, and would be a source of great 
inconvenience, annoyance and damage to them and to many of the 
other owners of property in said block or square; that these respond¬ 
ents and many other owners in said block or square purchased their 
properties in the expectation that no alley would be opened in the 
rear thereof; that practically all of the properties which would abut 
on the proposed “alley" have front cellar or basement entrances or 
are provided with adequate side entrances; that the opening of 
the proposed “alley” would destroy many valuable yard and 
*21 garden privileges enjoyed bv the owners of said properties 
and would necessitate the removal of several buildings and 
many valuable fruit trees, flowers, vines, and shrubbery. 

These respondents say that the action of the said Commissioners 
in the premises is an improper exercise of the authority vested in 
them by the aforesaid section of the code of law for said District; 
they deny that the public interests require the opening of the pro¬ 
posed “alley” and assert that the proposed “alley” would be preju¬ 
dicial and injurious to all interests concerned, public and private; 
they aver and show to the Court that there is no necessity whatever 
for an alley in said block or square; that this is not only the opinion 
and belief of these respondents, but is the opinion and belief of 
practically all of the owners of the real estate in said block or square, 
and is, moreover, the view of the Columbia Heights Citizens Associa¬ 
tion, a body organized on June 19. 1894, for the purpose of fostering 
and advancing all public interests in that part of said District, that at 
a meeting of said Assocation, held on the 5th day of December, 1911, 
at which there were present approximately one hundred and thirty 
members of said Association, the matter of the opening of the pro¬ 
posed “alley” was taken up, and after full discussion and careful 
consideration thereof, the said Association unanimously adopted and 
passed the following resolutions: 

Whereas the Commissioners of the District of Columbia have de¬ 
cided to open an alley in Square 2843, in the rear of the properties on 
the north side of Kenyon street and on the south side of Park road, 
between Thirteenth and Fourteenth streets, northwest; and 

Whereas it appears that the proposed alley is not needed for the 
convenience of the abutting owners, and that the opening of such an 
alley is not required by the public interests; and 
22 Whereas it appears that a majority of the property owners 

in said square are opposed to the opening of the proposed 
alley; and 




GEORGE W. SENSNER ET AL. 


15 


‘Whereas, if said alley should he opened, no part of the cost or ex¬ 
pense of the opening would he paid by the United States Government 
or by the District Government, but the total amount of money 
awarded for the property to be condemned for the alley, plus the 
entire cost and expense of the condemnation proceedings, would have 
to be paid by the property owners; therefore be it 

Resolved, by the Columbia Heights Citizens Association, in regular 
meeting assembled, That the opening of an alley in said square, as 
proposed, would be unwise and would be unfair and unjust to the 
property owners. 

Resolved, further, That the Secretary transmit a copy of these reso¬ 
lutions to the Commissioners of the District of Columbia, with a re¬ 
quest that the proposed alley be not opened.” 

These respondents further say that if the Court be of opinion that 
the said section of the Code of law for said District authorizes and 
empowers the said Commissioners to open the proposed “alley” in 
the absence of a petition of more than one-half of the owners of the 
real estate in said block or square, then they say that the said Section 
is unconstitutional and void, in that it does not provide for notice to 
the owners of said property of the intention of the said Commis¬ 
sioners to open an alley in said block or square, and because said sec¬ 
tion does not provide for a hearing on the question of the necessity 
of an alley in said block or square; by reason whereof these respond¬ 
ents have been and will be deprived of the due process of law to 
which they were and are entitled under Article XIV of the Amend¬ 
ments to the Constitution of the United States. 

These respondents further show to the Court that the facts, consid¬ 
erations, and conditions which form the basis of the said Commis¬ 
sioners’ conclusion that the public interests require the opening of 
the proposed “alley” are not set forth in the said petition; 
23 they sav that the said Commissioners, under the circumstances 
of this case, should l>e required to fully and clearly set forth 
and explain in their said petition, why they deem the public inter¬ 
ests require the opening of the proposed “alley.” 

These respondents further show to the Court that the plat filed 
with the said petition, and made part thereof, does not show the 
courses and boundaries of an alley proposed to be opened in said 
block or square, but shows a proposed court or cul de sac, which the 
said Commissioners are without authority to open in said block or 
square. 

These respondent- further show to the Court that it does not ap¬ 
pear from the said petition that the question of the necessity for an 
alley in said block or square was discussed and considered by the said 
Commissioners, sitting as a board, or that they ever passed any reso¬ 
lution or order, before the filing of said petition, setting forth or de¬ 
claring that the public interests in their judgment, required the 
opening of the proposed “alley.” 

These respondents further show’ to the Court that the plat filed 
with the said petition, and made part thereof, is insufficient for the 
purposes of this proceeding, in that it does not show the location of 
the several dwellings and other buildings and structures in said block 
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or square, and fails to give other information necessary for the pur¬ 
poses of this proceeding. 

These respondents say that the opening of the proposed “alley” 
would greatly injure them in their rights of property and would 
inflict upon them irreparable damage. 

Wherefore, being without remedy elsewhere, these respond- 
24 ents pray that this proceeding he quashed and that the said 
petition he dismissed. 

GEORGE W. SENSNER. 

SOPHIA A. GALLOWAY. 

FRANK E. ALTEMUS. 

FRANK S. ALTEMUS. 

A. LEFTWICII SINCLAIR. 

Attorney for Respondents. 

District of Columbia, set: 

Personally appears George W. Sensner, who, being first duly 
sworn, deposes and says: 

That lie is one of the respondents herein ; that he has read the fore¬ 
going answer by him subscribed and knows the contents thereof; 
that the matters and things therein stated upon his personal knowl¬ 
edge are true, and those stated on information and belief he believes 
to be true. 

GEO. W. SENSNER. 

Subscribed and sworn to by the said George W. Sensner, before 
me, a Notary Public in and for the said District, this 3rd day of 
January, A. D. 1912. 

[seal.] ROBERT S. STUNTZ, 

Notary Public, D. C. 

My commission expires Nov. 13th 1914. 


Answer of Albert G. Yount. 

Filed January 5, 1912. 

******* 

The Answer of Albert G. Yount to the petition heretofore filed 
in the cause bv the Commissioners of the District of Columbia re- 
spectfully states to the Court: 

1. That he is the owner of lot 48 in Square 2843, improved by an 

apartment house; that a portion of said lot is sought to be 
25 condemned and taken for the opening of an alley in said 

Square. 

2. That the Respondent’s lot is twenty-four feet wide and the rear 
portion thereof is divided into two yards each twelve feet wide and 
extending said width to the rear end of said lot; that each of said 
yards is for the use of an apartment in the building on the front of 
said lot 48; that the proposed plan for an alley for a distance of 
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nearly one hundred feet takes off from the width of one of said yards 
the space of five feet to the great damage of said property and to the 
great loss of said Respondent ; that the said yard for a long distance 
would therefore be only seven feet wide. 

3. That there is no public necessity for said alley; that it will be 
expensive as proposed and will be practically useless because a por¬ 
tion of it for about 140 feet leading to 13th Street is only 8 feet wide; 
that another portion of it is only ten feet wide where it passes an en¬ 
gine house. 

4. That this respondent denies that the Commissioners of the Dis¬ 


trict of Columbia are authorized to open the alley referred to in 
these proceedings in any -steps which have been taken in this cause or 
in any proceedings preliminary thereto; your respondent alleges that 
less than one-half of the owners of the real estate in said Square have 
petitioned said Commissioners for the opening of said alley or for 
the creation of a new alley and your Respondent denies that the 
public interests require such opening or creation of a new alley; and 
your Respondent denies that the said Commissioners do deem that 
the public interests so require. 

5. Your respondent denies that the conditions in Section 1608 of 
the Code of Law for the District of Columbia have been complied 
with by the Commissioners of the District of Columbia or that 
26 they are authorized under said section to institute the proceed¬ 
ings herein. 

And further answering said petition this Respondent avers that 
the action herein taken is in contravention of the property rights of 
the Respondent and unauthorized by law; and that the said pro¬ 
ceedings should be dismissed. 

Wherefore, Respondent prays: 

1. That this proceeding may be quashed and the said petition dis¬ 
missed. 

ALBERT G. YOUNT, Respondent. 

WILSON & BARKSDALE, 

Attorneys for Respondent. 

Albert G. Yount being first duly sworn deposes and says that he 
has read the foregoing answer by him subscribed and knows the con¬ 
tents thereof; that the statements therein made of his own knowledge 
are true and those made upon information and belief he believes to 

be true. 

ALBERT G. YOUNT. 

Subscribed and sworn to before me this 4th day of January, 1912. 
r SEAL I JAS. P. SCHICK, 

Notary Public, D . C. 

Opinion of Court. 

Filed March 13, 1912. 

* * * * * * * 

In this ease a petition was filed by the Commissioners of the Dis¬ 
trict of Columbia, in which they recite Section 1608e of the Code 

3—2432a 
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of this District, wherein it is provided, “that whenever it becomes 
necessary to open, widen, extend, or straighten alleys or minor streets 
by condemnation, the said Commissioners shall institute condemna¬ 
tion proceedings”, etc. 

The petition then recites that the petitioners deem that the 

27 public interests require the opening of the aforesaid alley in 
said square, etc., and then follows a description of the land to 

be taken for the purpose and a plat showing the proposed alley, 
which is to have an opening eight feet wide on 13th Street, with a 
width of fifteen feet running north and south nearly parallel to 13th 
Street, at a distance of about one hundred fortv feet west of 13th 
Street, with an extension midway of said north and south alley, in a 
south-westerly direction, some four hundred feet, and stopping on the 
east line of lot 29 in said Square 2843, the entrance on 13th Street 
being the only outlet of the said alley, court, or cul-de-sac, whatever 
the proposed improvement may properly be called. 

On the filing of this petition, and after publication of notice, an 
order was made for the Marshal to summon a jury to condemn the 
ground necessary for this alley. The jury was summoned, but be¬ 
fore l>eing sworn, certain of the land owners in said square filed an¬ 
swers to the petition, in which they claim that the Commissioners are 
without authority to open the proposed alley, because the petition 
fails to show that the three conditions required by the law to author¬ 
ize such condemnation, have been complied with, namely, that the 
owners of more than one-half of the real estate in said square have 
petitioned for the same; and that the health officer of said District 
has certified the necessity for the same, on the ground of public 
health; and that the Commissioners deem the public interests require 
such opening; and they deny that a majority of the land owners in 
said square want the said alley opened, and state that more than a 
majority thereof are opposed to the opening of said alley; and 

28 they aver that the proposed action of the Commissioners in 
the premises is an improper exercise of their authority. 

They deny that the public interests require the opening of the pro¬ 
posed alley, and assert that it would be prejudicial and injurious 
to all interests concerned, public and private; and they aver that 
there is no necessity whatever for an alley in said square. 

They further aver that it does not appear by the petition that the 
Commissioners had, as a board, considered and determined that it 
was deemed by them that the public interests required the opening 
of said alley; and they deny that the said Commissioners do deem 
that the public interests so require. 

No reason is assigned for the conclusion by the Commissioners 
that they deem the public interests require the opening of said alley; 
and all the answers of the land owners, deny that the public interests 
do require said alley, and aver that it would be an irreparable injury . 
and damage to them if such alley should be opened. -Some of them 
state that they bought their lots, and built their houses, with the ex¬ 
pectation that no alley would be opened in said square, and have ar¬ 
ranged their premises so that none is needed; and that if this one 
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should be opened, it would greatly injure and disturb than in their 
homes and holdings. 

The court is of the opinion that it is not necessary in order for the 
Commissioners to institute a condemnation proceeding to open, 
widen, extend, or straighten, an alley, that all three of the conditions 
stated in the law, should be complied with. 

A proper construction of Section 1608 of the Code would 

29 seem to authorize the Commissioners to institute condemna¬ 
tion proceedings for the purposes stated, when any one of the 

three conditions has been complied with. In other words, that those 
conditions are meant to be in the disjunctive, and not in the con¬ 
junctive form. There could be no sense or reason in the health 
officer of said District certifying to the necessity for opening alleys, 
or widening alleys, in certain squares, or under certain conditions, 
that the Commissioners might deem the public interests required; 
and certainly no reason for said health officer certifying in cases 
where more than one-half of the owners of the real estate in the 
square petitioned the Commissioners to open, widen, extend, or 
straighten, an alley therein, which in no way affected the public 
health. 

The exercise of this jurisdiction, it seems to me, however, does de¬ 
pend in every case upon the compliance with Section 1608c, because 
it is only in those cases where a necessity exists that the Commis- 

«/ c/ 

sioners are authorized to institute the proceedings contemplated; and 
that necessity may be shown by the petition of more than one-half 
of the owners of real estate in a square, or by the certificate of the 
health officer, as provided in Section 1608, or by the Commis¬ 
sioners considering the fact, and determining the existence of such 
necessity, by reason of public interests. 

The case of Fay v. Macfarland, 32 Appeals, D. C., 295, has been 
cited, by the land owners, as being conclusive of their right to have 
the question of necessity considered and decided, before a jury is 
sworn and evidence taken as to the damages and benefits. 

It is clear that the court in said case holds that this statute must 
be strictly construed, and that the court can have no implied 

30 jurisdiction in the premises; and that where issues of fact are 
tendered, as in this case, proof must be taken, in order to show 

that the court has jurisdiction. The case also holds, that when the 
Commissioners state in their petition that they deem it of public in¬ 
terest to open an alley, and that fact is denied by the answers, an 
issue is formed that requires proof. 

I am not so certain that the court did not intend to say in that case 
that the Commissioners would not be authorized to institute such 
proceeding before it should become necessary, and that the necessity 
of the alley, when denied by the answers, should also be established 
by proof, before the court should proceed with the case. 

Section 1608<s, it seems to me, might authorize that conclusion, 
when construed, as it must be, with said Section 1608, and in order 
to give the court jurisdiction, that it must be shown that there is an 
actual necessity for the alley, in addition to the fact that the Com¬ 
missioners deem the public interests require it. 
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I am therefore forced to the conclusion that before the jury is 
sworn, and the evidence taken, in this case, as to damages and bene¬ 
fits, the issues raised bv the answers, as to the necessitv of the said 
alley, and as to the fact that the Commissioners deem the same to be 
of public interest, should be inquired into and determined, on proof 
to be presented to the court. 

The peculiar shape of the lots in this square, and of the width and 
direction of the said alley, and the fact that it does not run through 
the square at all. may have a material bearing as to the necessity for 
it. I am not prepared to say that it may not be properly 
31 designated as an alley within the meaning of the law; but 
there is force in the argument of counsel that an alley should 
run through, from one side to the other, of a square or tract of 
ground, subdivided for residence purposes; and that question ought 
to be settled in connection with the question as to whether the pro¬ 
posed alley is necessary, in order that there may be no question as to 
jurisdiction, if the .jury is to be finally sworn, and the evidence taken 
as to damages and benefits. 

The Court will, therefore, hear evidence and argument on the 
issues made by the answers, and determine whether it has jurisdic¬ 
tion to proceed or not. 

JOB BARNARD, Justice. 


Order. 

Filed April 1, 1912. 

******* 

In conformity with the written opinion filed herein March 12, 
1912, it is, this 1st day of April, 1912, by the Court, ordered: That 
before the swearing of the jury herein and the taking of evi- 
32 deuce as to damages and benefits, petitioners produce to the 
Court, upon such date as may hereafter be fixed, proof as to 
the necessity of the alley proposed to be opened in this proceeding, 
and as to the fact that the Commissioners of the District of Columbia 
deem the same to be of public necessity. 

By the Court : 

JOB BARNARD, Justice. 

Order Dismissing Petition, etc. 

Filed April 19,1912. 

******* 

Upon consideration of the petition of the Commissioners of the 
District of Columbia, filed herein, and of the answers filed thereto by 
George W. Sensner et al., and of the announcement made, in open 
Court, by counsel for the said Commissioners, that the said Com¬ 
missioners decline to proceed with the prosecution of this proceed¬ 
ing in conformity with the order of the Court heretofore passed 
herein as to proof of the necessity of said proposed alley, it is, by the 
Court, this 19th day of April, A. D. 1912, ordered: 
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That the said petition of the mi id Commissioners be, and the same 
is hereby, dismissed. 

By the Court: 

JOB BARNARD, 

Associate Justice. 


From the above decree the petitioners appeal in open n ourt to the 
Court of Appeals. 


JOB BARNARD, Justice. 


33 Assignment of Errors. 

Filed April 25, 1912. 

******* 

The Justice holding District Court erred: 

1. In requiring petitioners to show an actual necessity for the 
alley proposed to l>e opened herein, in addition to the fact that peti¬ 
tioners deem that the public interests require the opening of said 
alley. 

2. In requiring petitioners, before the swearing of the jury, to 
offer proof to the Court as to the necessity for said alley. 

3. In holding that the shape of the lots and the width and direc¬ 
tion of the proposed alley, and the fact that it does not run through 
said square, may be material in determining the necessity for said 
alley. 

4. In dismissing the petition for refusal of petitioners to comply 
with the order of the Court of April 1st, 1912, in so far as said order 
required them to produce proof as to the necessity for the alley pro¬ 
posed to be opened herein. 

5. In holding that the determination by petitioners, as Com¬ 
missioners of the District of Columbia, that the public interests re¬ 
quire the opening of said alley, may be inquired into or reviewed by 
the Justice holding District Court. 

E. H. THOMAS, 

P. H. MARSHALL, 
Attorneys for Petitioners. 


34 Directions to Clerk for Preparation of Transcript of Record. 

Filed April 25, 1912. 

******* 

The Clerk will please include the following in the transcript of rec¬ 
ord on appeal in above entitled cause: 

1. Petition and Exhibit thereto. 

2. Answers. 

3. Opinion of Court. 

4. Order of Court of April 1, 1912. 

5. Order dismissing petition. 

6. Assignment of errors. 

7. This designation. 

E. H. THOMAS, 

P. H. MARSHALL, 
Attorneys for Petitioners . 
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IN THE 


|,ourt of J^peals, pialrict of | oIumhia. 


OCTOBER TERM, 1912. 


No. 2432. 


CUNO H. RUDOLPH, JOHN A. JOHNSTON, and WIL¬ 
LIAM V. JUDSON, Commissioners of the District of 
Columbia, 

V8. 

GEORGE W. SENSOR, SOPHIA A. GALLOWAY, 
FRANK S. ALTEMUS, ET AL. 


BRIEF FOR THE DISTRICT OF COLUMBIA. 


Statement of Case. 

On November 27, 1911, the District Commissioners filed 
in this case a petition to condemn certain land for alley pur¬ 
poses, in accordance with the provisions of sections 1608 
et scq. of the District Code, in which petition it was alleged: 

“That by section 1608 of said Code of Law, the 
Commissioners of said District are authorized to 
open, extend, widen or straighten alleys and minor 
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streets in the District of Columbia under the follow¬ 
ing conditions, namely: 

“ ‘First, upon the petition of the owners of more 
than one-half of the real estate in the square or Mock 
in which such alley or minor street is sought to be 
opened, extended, widened or straightened, accom¬ 
panied by a plat showing the opening, extension, 
widening or straightening proposed; 

“ ‘Second, when the Commissioners deem the pub¬ 
lic interests require such opening, extension, widen¬ 
ing or straightening; 

“ ‘Third, when the Health Officer of said District 
certifies to the necessity for the same on the grounds 
of public health.’ 

“That section 1608 of said Code provides: 

“ ‘That whenever it becomes necessary to open, 
widen, extend or straighten alleys or minor streets 
by condemnation the said Commissioners shall in¬ 
stitute condemnation proceedings in the Supreme 
Court of the District of Columbia, sitting as a Dis¬ 
trict court, by a petition in rem particularly de¬ 
scribing the land to l>e taken, which petition shall 
be accompanied by duplicate plats to be prepared by 
the surveyor of said District showing the courses and 
boundaries of the alley or minor street proposed to 
be opened, widened, extended or straightened, the 
number of square feet to be taken from each lot or 
part of lot in the square or block, and such other 
information as may be necessary for the purposes 
of such condemnation. Upon the filing of such pe¬ 
tition, one copy of the plat endorsed with the docket 
number of the case shall be returned by the clerk 
of the court to the surveyor for record in his office.’ ” 

The petition further stated that petitioners deemed that 
the public interests required the opening of the alley in 
question, and that it was necessary to acquire .the land in 
said petition descril>ed for the purposes of said alley, and 
was accompanied by duplicate plats as required by the 
Code (R., pp. 1 to 9). 

The respondents filed answers to said petition in which 
they made the following contentions: 
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First. That the Commissioners are not authorized to open 
allej's until all three of the conditions named in section 
1608 of the Code have been fulfilled. 

Second. That respondents might prevent the proposed 
condemnation by showing that the public interests do not 
require the opening of the alley. 

Third. That an alley must extend all of the way through 
the square, and therefore the condemnation proposed in this 
case is illegal, as the plat filed with the j>etition showed that 
the proposed alley was not to extend completely through 
the square. 

Fourth. That the opening of the alley in question would 
not benefit any one, which involves the proposition that the 
public interests do not require it; and further, that it will 
he of no benefit to private owners, but a damage to all par¬ 
ties concerned (R., pp. 9 to 17). 

Fifth. That the provisions of the Code with reference to 
the opening, etc., of alleys and minor streets are unconsti¬ 
tutional and void, because no provision is made for lotice 
to property owners of the intention of the Commissioners 
to open the alley. 

The propositions raised by the answers were argued be¬ 
fore the court, and the trial justice filed a written opinion, 
in which he held that the Commissioners must submit to 
him, prior to the swearing of the jury and the taking of 
testimony as to damages and benefits, proof as to the neces¬ 
sity of the alley in question, stating in said opinion that 
the fact that the alley was not planned to run all of the way 
through the square might have a material bearing as to the 
necessity for it (R., pp. 17 to 20). 

In conformity with said written opinion, the court, on 
April 1, 1912, passed an order requiring petitioners to pro¬ 
duce to the court proof as to the necessity for the alley pro¬ 
posed to be opened in said proceeding (R., p. 20). 
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Thereafter, on April 19, 1912, counsel for the District of 
Columbia stated in open court that the Commissioners de¬ 
clined to offer proof as to the necessity for said proposed 
alley; whereupon the court dismissed the petition on the 
theory that necessary proof would not be offered. 

From the action of the court in dismissing the petition 
the petitioners appealed in open court (R., p. 21). 

Errors Relied upon by Appellants. 

The justice holding district court erred: 

1. In requiring petitioners to show an actual necessity 
for the alley proposed to be opened herein in addition to 
the fact that petitioners deem that the public interests re- 
quire the opening of said alley. 

2. In requiring petitioners, before the swearing of the 
jury, to offer proof to the court as to the necessity for said 
alley. 

3. In holding that the shape of the lots and the width 
and the direction of the proposed alley, and the fact that it 
does not run through said square, may be material in de¬ 
termining the necessity for said alley. 

4. In dismissing the petition for refusal of petitioners to 
comply with the order of the court of April 1, 1912, in so 
far as said order required them to produce proof as to the 
necessity for the alley proposed to be opened herein. 

5. In holding that the determination by petitioners, as 
Commissioners of the District of Columbia, that the public 
interests require the opening of said alley, may be inquired 
into or reviewed by the justice holding district court. 

Points of Law to be Discussed. 

The trial justice held that any one of the three conditions 
set out in paragraph 1H08 of the Code was sufficient in itself 
to authorize the Commissioners to institute condemnation 
proceedings under that section. It was contended on behalf 
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of respondents that all three of these conditions must co¬ 
exist, and that the act is in the conjunctive, and not the dis¬ 
junctive, form. As pointed out in the opinion of the trial 
court (R., p. 19), such construction of the act as contended 
for by respondents is unreasonable. 

If the Health Officer certifies to the necessity for the 

«/ 

alley, it would be idle to require the Commissioners also to 
find that the public interests made the opening of the alley 
necessary; or if the owners of more than one-half of the real 
estate in a square petitioned for the opening of an alley, it 
would be absurd to insist that the Health Officer must also 
certify to the necessity for such alley upon the ground of 
public health. 

The contention of petitioners having been sustained upon 
above point, no further discussion of it will be undertaken. 

The assignments of error (R., p. 21) all involve a single 
proposition, for which petitioners contend, that is, that Con¬ 
gress, by section 1608 of the Code, has committed to the 
Commissioners of the District of Columbia the determina¬ 
tion of whether or not the public interests require the open¬ 
ing of an alley or minor street; that the exercise by the Com¬ 
missioners of the discretion so delegated to them cannot be 
reviewed or inquired into by the courts, and that in the 
absence of actual fraud or malfeasance in office, which is not 
charged by respondents, the determination by the Commis¬ 
sioners that the public interests require the opening of an 
alley, and of the character of alley to be opened, is con¬ 
clusive, and there is no power in the courts to review such 
determination. 

It has been held by eminent authority that the court will 
not scrutinize closely the motives of persons intrusted with 
discretion in the exercise of eminent domain powers. 

Thus, in Dunham vs. Hyde Park, 75 Ill., 371, it was 
held that: 

“The municipal authorities of cities and villages 
are the exclusive judges of the propriety and neces¬ 
sity of the widening or laying out of a street within 
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their corporate limits, and, unless there is manifest 
injustice, oppression or gross abuse of power in their 
action, a court of equity will not interfere with the 
exercise of the discretion vested in them. 

“An allegation in a hill to enjoin the trustees of a 
village from taking complainant’s land to widen a 
street, that the trustees, or a majority of them own 
a large amount of real estate in the village, and that 
in taking complainant’s land they were acting in 
pursuance of an illegal, unjust, fraudulent, oppressive 
and unwarrantable scheme and design to deprive 
complainants of this property, on the pretext of pub¬ 
lic necessity, but, in fact, for the sole purpose of en¬ 
hancing the value of real estate in the village, 
thereby, enabling them or their relatives and friends 
to make a more advantageous sale of their property, 
is not sufficient to show that the proposed widening 
of the street was merely for a private and not for a 
public use. The fact that the trustees were influ¬ 
enced in their action bv the consideration of the in- 

%/ 

cidental benefit they expected to their real estate, 
would not render their action unauthorized and il¬ 
legal, as the principal purpose was the enhancement 
of the value of all the real estate in the village by 
increased accommodation for public travel and trans¬ 
portation. 

* * * * * * * 

“Notwithstanding many of the allegations of the 
bill are directed to the point that the proposed widen¬ 
ing of the street is not called for by any public ne¬ 
cessity, appellant’s counsel, in their argument, very 
properly concede that the municipal authorities of 
Ilyde Park are the exclusive judges of the propriety 
and necessity of widening the street in question, and 
that their decision is conclusive upon the courts (p. 
374 ). * * * 

“And when the use is public, the judiciary cannot 
inquire into the necessity or propriety of exercising 
the right of eminent domain; that right is political 
in its nature and not judicial, and belongs exclu¬ 
sively to the legislative branch of the Government.” 

The bill in the above case alleged that the proposed 
widening was not of public benefit or necessity, and would 
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inflict great injury and damage on complainant, thus pre¬ 
senting the same questions in this particualr as are raised 
in respondents’ answers in the case at bar. 

in Methodist Protestant Church vs. Baltimore, 0 Gill, 
391, an act of the Maryland Legislature gave to the Mayor 
and City Council of Baltimore power to open, wideft, close, 
etc., streets “which, in their opinion, the public welfare or 
convenience may require.’ 7 

Held: That an offer to show that the public welfare did 
not require the widening of a street furnishes no ground for 
relief by the interference of chancery to prevent the collec¬ 
tion of the assessment, as by the aforesaid statute the deter¬ 
mination of that question is exclusively vested in the Mayor 
and City Council of Baltimore, and their judgment, whether 
right or wrong, is no subject for revision in equity. 

See to same effect City of Louisville vs. Hyatt, 3b Am. 
Dec., 594. 

There can be no doubt of the power of Congress to dele¬ 
gate to the Commissioners of the District of Columbia the 
determination of all matters relating to the opening of 
alleys. Such questions are local, and should be determined 
by local officers. 

It is plain that should Congress determine that a par¬ 
ticular alley is necessary to be opened in the interest of the 
public, no inquiry could be permitted as to the necessity for 
such alley, and it appears equally clear that Congress, hav¬ 
ing this power, can delegate it, and should not be required 
to legislate specially for every alley in the District. 

In Warner et al. vs. Town of Gunnison, 2 Colo. Apps., 
430, it was held that: 

“The power of the legislature to confer municipal 
jurisdiction, save as controlled by constitutional re¬ 
strictions, is practically unlimited. 

“Cities and towns are authorized to exercise the 
right of eminent domain by condemning private 
property for public uses. 
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“Statutes tending to effect an object of great public 
utility ought to receive the most liberal and benign 
interpretation. 

“Under the eminent domain act, the question of 
necessity for taking the property for municipal pur¬ 
poses is not for the jury to determine, that being 
wholly within the province of the municipal authori¬ 
ties.” 

Cotting vs. Kansas City Stock Yards Co., 183 
U. S., 79, at p. 94. 

“Whenever a purely public use is contemplated, 
the State may, and generally does bestow upon the 
party intending such use some of its governmental 
powers. It grants the right of eminent domain by 
which property can be taken, and taken not at the 
price fixed by the owner, but at the market value. It 
thus enables him to exercise the powers of the 
State.” 

This power may be delegated to municipal corporations. 
Essex Public Road Board vs. Skintle, 140 U. S., 384. 

In Backus vs. Fort St. Union Depot Co., 169 U. S., 557, 

the court said (p. 568): 

% 

“Neither can it be said that there is any funda¬ 
mental right secured by the Constitution of the 
United States to have the questions of compensation 
and necessity passed ui>on by one and the same jury. 
In many States the question of necessity is never 
submitted to the jury which passes upon the question 
of compensation. It is either settled affirmatively bv 
the legislature, or left to the judgment of the colora¬ 
tion invested with the right to take property. The 
question of necessity is not one of a judicial charac¬ 
ter. but rather one for determination by the law¬ 
making branch of the Government. Boom Co. vs. 
Patterson, 98 U. S., 403; U. S. vs. Jones, 109 U. S., 
513; Cherokee Nation vs. Rv. Co., 135 U. S., 641.” 

Adirondack Rv. Co. vs. New York State, 176 U. S., 335, 
at p. 349 : 
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“The general rule is that the necessity or expedi¬ 
ency of appropriating particular property for public 
use is not a matter of judicial cognizance but one for 
the determination of the legislative branch of the 
Government, and this must obviously be so where 
the State takes for its own purposes. The State pos¬ 
sesses the power as a sovereign and as a sovereign 
exerts it. How can its citizens call on the courts to 
review the grounds on which the State has acted in 
the absence of legislation permitting that to be done? 
It is true that the State may delegate the power, and 
when it has done so to a railroad corporation and by 
its exercise lands have been subjected to a public 
use, they cannot be applied to another public use 
without specific authority, expressed or imperatively 
implied, to that effect.” 

Boom Co. vs. Patterson, 98 U. S., 403, at p. 406: 

“When the use is public, the necessity or expedi¬ 
ency of appropriating any particular property is not 
a subject of judicial cognizance. The property may 
be appropriated by an act of the legislature, or the 
powers of appropriating it may be delegated to pri¬ 
vate corporations, to be exercised by them in the exe¬ 
cution of works in which the public is interested.” 

The proposition that the courts cannot review the find¬ 
ings as to public necessity of those to whom the power of 
eminent domain has been delegated by the legislature has 
been firmly established. The following cases have all turned 
upon this question. 

Commissioners’ Court of Lowndes Co. vs. Bowie, 34 Ala., 
461. where the statute provided for opening of roads by court 
of county commissioners: 

“Upon the question of the expediency of opening 
or altering a public road, that court exercises a quasi- 
legislative authority, and its decision is not revis- 
able.” 

R. R. Co. vs. Penny, 119 Ga., 479, where under a general 
law authorizing a railroad to condemn land for construction 
2c 
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of .stations, terminal facilities, etc., the railroad was author¬ 
ized to acquire so much “as may be necessary” for this pur¬ 
pose : 

“Under the general railroad law express authority 
is given to take private property for the purposes in¬ 
dicated in that act. It is therefore necessary that the 
quantity to be taken shall be fixed by some person, 
and from the silence of the act with reference to the 
person who shall determine this question it is to be 
inferred that the corporation is to have authority, in 
the first instance, to judge of this matter.” 

Richland School Township vs. Overmyer, 104 Iud., 382, 
p. 385: 

“The right to appropriate private property to pub¬ 
lic uses lies dormant in the State until legislative 
action is had, pointing out the occasions, the modes, 
conditions and agencies for its appropriation. When 
property is needed for a district school house, or for 
other school purposes connected therewith, it is 
proper that the district should appropriate it, and 
the State has accordingly delegated to the township 
trustee the exercise of the power of eminent domain 
for this special purpose. When the right of eminent 
domain is specially granted in such a case, no ques¬ 
tion of power arises, the taking is by the public, the 
use is by the public, and the benefit to accrue there¬ 
from is shared in greater or less degree by the whole 
public. The authority to determine in any case 
whether it is necessary or expedient to permit the 
exercise of the power of eminent domain, when not 
prohibited by the Constitution, rests with the legis¬ 
lative department of the State; and the propriety of 
taking private property for public use is not a ju¬ 
dicial question, but one of political sovereignty, and 
a hearing upon the facts as to such propriety or ne¬ 
cessity is not required.” (Citing a number of au¬ 
thorities.) 

P. 386: 

“In all cases where it is deemed proper to delegate 
to individuals or to a corporation, the power to ap- 
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propriate property, it is competent to delegate the 
authority to decide upon the necessity or expediency 
for the taking, without submitting the matter to a 
court or jury.” (Citing many authorities.) * * * 

“The court cannot ‘substitute its judgment or the 
judgment of the jury, for that of the officer desig¬ 
nated by law, as to the expediency or necessity of 
making the proposed appropriation of land/ ” (Cit¬ 
ing many authorities.) 

“Tn this case the taking is by a public corporation, 
for a use unquestionably public, and the discretion 
exercised was that vested bv law in a public officer. 
We do not decide whether or not all that has been 
said in this opinion could apply in cases of the exer¬ 
cise of the power of eminent domain by a private 
corporation or quasi-public corporation.” See also 
Baldwin vs. City of Bangor, 36 Me., 518. 

Hayford vs. City of Bangor, 102 Me., 340: 

“The legislature, having the constitutional right 
of taking lands for a public purpose, also has the 
right to delegate such authority to municipal officers, 
and the act of the municipal officers in the exercise 
of the authority so conferred is the exercise of a leg¬ 
islative function and is not reviewable bv the court.” 

«/ 

P. 345: - 

“Thus it will l>e seen that the courts have no power 
to re-examine the question of necessity or exigency, 
or the extent to which land may be taken for a public 
use, unless that power is expressly reserved to ihem.” 
Citing Shoemaker vs. V. S., 147 U. S., 282; U. S. vs. 
Ry. Co., 160 U. S., 668. See also Palmer vs. Harris 
County, 29 Tex. Cir. App., 340. 

Richmond vs. Ry. Co., 102 Va., 17: 

“The question of the necessity, propriety or ex¬ 
pediency of resorting to the exercise of the power of 
eminent domain, in the absence of constitutional pro¬ 
vision to the contrary, is a legislative and not a ju¬ 
dicial function.” 
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10 Am. and Eng. Ency. (2nd ed.), 1057: 

“Yet when the right (of eminent domain) is 
granted, the grantee is allowed to exercise much dis¬ 
cretion in determining what and how much land 
shall be taken, and where and how the work shall 
he located. In general, if there appears to be no had 
faith on the part of the grantee in the matter of loca¬ 
tion. his discretion will not he interfered with.” 

1 Lewis on Eminent Domain (2nd ed.), par. 369: 

“Whether the power of eminent domain shall he 
put in motion for any particular public purpose, and 
whether the exigencies of the occasion and public 
welfare require or justify its exercise are questions 
which rest entirely with the legislature. 

“When the use is public the necessity or expedi¬ 
ency of appropriating any particular property is not 
a subject of judicial cognizance.” (Citing Boom Co. 
?’.<?. Patterson, 98 N. S., 403, 406.) 

“The general principle is now well settled that 
when the uses are in fact public, the necessity or ex¬ 
pediency of taking private property for such uses by 
the exercise of the power of eminent domain, the in¬ 
strumentalities to he used and the extent to which 
such right shall be delegated are questions appertain¬ 
ing to the political and legislative branches of the 
Government.” (Citing Re Niagara Falls, etc.. R. 
Co., 108 N. Y., 375.) 

“The question of necessity is sometimes con¬ 
founded with that of public use, and it has some¬ 
times been maintained that the exercise of the power 
of eminent domain must be founded on a public ne¬ 
cessity. But we know of no case in which it has been 
adjudicated that an appropriation of private property 
for a recognized public use, or an authority to make 
such appropriation, was void, because in the opinion 
of the court, there was no necessity for the exercise 
of the eminent domain power.” 

Par. 370: 

“Y hen authority to take property for public use 
has been conferred by the legislature, it rests with 



the grantee to determine whether it shall be exer¬ 
cised, provided, of course, that the power is not ex¬ 
ceeded or abused. These questions are political in 
their nature, and not judicial. Thus, whether a par¬ 
ticular road, street, or alley shall he laid out, or an 
existing street widened, or any similar improvement 
made, in the absence of any special statutory pro¬ 
visions, rests entirelv with the local authorities vested 
with power in the premises. The courts cannot in¬ 
quire into the motives which actuate the authorities, 
or enter into the propriety of making the particular 
improvements.” 

Mayor and C. C. of Balto. vs. Clunet et al., 23 Md., 449: 

P. 468: 

“The ordinance before us was passed in the exer¬ 
cise of the power of eminent domain, delegated to 
the corporation by the General Assembly, and de¬ 
fined in the Code, vol. 2, art. 4, sec. 837. By that 
section the power to lay out and open a street, ‘which 
in their opinion, the public welfare or convenience 
may require/ is clearly conferred; it is to be exer¬ 
cised for the public good and only when, in the 
opinion of the Mayor and City Council, * the public 
welfare and convenience require / and to their dis¬ 
cretion, alone, the law confides the decision of the 
question of the propriety of opening any street ; their 
judgment upon that question is therefore final, and 
cannot be examined or reviewed by courts of jus¬ 
tice.” 

Nichols on Eminent Domain, sections 289- 
291, 292. 

2nd Lewis Eminent Domain (3rd ed.), 255. 

And the Supreme Court of the United States has expressly 
decided in several cases that where a discretion is committed 
to municipal officers similar to the authority conferred upon 
the Commissioners by sec. 1608 of the Code, the decision 
arrived at by such officers is not reviewable by the courts. 

Thus, in Parsons vs. District of Columbia, 170 U. S., 45, 
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the Supreme Court, in considering the act of June 17, 1890 
(26 Stat., 159), which provided that— 

‘‘The Commissioners shall have the power to lay 
water mains and water pipes and erect tire plugs and 
hydrants, whenever the same shall be, in their judg¬ 
ment, necessary for the public safety, comfort or 
health.” 

used the following language (p. 56): 

‘‘The 'power conferred upon the Commissioners 
was not to make assessments upon the abutting prop 
erty, nor to give notice to the property owners of such 
assessments, hut to determine the question of the pro 
priety and necessity to lay water mains and water 
pipes, and of erecting (ire plugs and hydrants and 
their bonn fide exercise of such powers cannot be re 
viewed bv the courts.” 

The above language was cited and approved by the Su 
preme Court in Wright vs. Davidson, 181 U. S., at p. 381. 

Shoemaker vs. U. S., 147 U. S., 282 (p. 298): 

“The adjudicated cases likewise establish the 
proposition that while the courts have power to 
determine whether the use for which private property 
is authorized by the legislature to be taken is in 
fact a public use, yet, if this question is decided in 
the affirmative, the judicial function is exhausted 
that the extent to which such property shall be taken 
for such use rests wholly in the legislative discretion 
subject only to the restraint that just compensation 
must be made.” 

In U. S. vs. Gettysburg Electric Ry., 160 U. S., 668, it was 
objected that the petition did not state with sufficient clear 
ness and certainty that the Secretary of War had decided 
that it was necessary to take the land in question, the statute 
providing that such land might be taken by condemnation 
as the Sec re tar v of War decided to be necessary. 

The court said that the allegation had not been made as 
clear as it might have been, but that the petition could be 
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amended in this respect on application to the court below, 
and that the Supreme Court was not disposed to take any 
very technical view of questions subject to amendment; that 
the quantity of land to be taken was a legislative and not a 
judicial question. In the above case the court also held 
that the effect of the taking upon the land remaining was 
merely a question of the amount of compensation, thus cov¬ 
ering the suggestion of the respondents in the case at bar, 
that no benefits will result from the opening of this alley, 
but that the same will result in damage to all parties con¬ 
cerned. 

As said by the Supreme Court in the above case, if this 
allegation is true it is a matter to be determined by the jury 
with reference to the question of awards and assessments. 


And this court, in McFarland vs. Elverson, 82 App. I). C., 
81, at page 86, said: 

“When the power to condemn and take property 
for a public use has l>een by general statute conferred 
upon municipal officers by the proper legislative au¬ 
thority, it rests with such officers to determine 
whether it shall be exercised, and when and to what 
extent it shall be exercised. This discretion lies en¬ 
tirely with the local authorities. It is for them to 
determine when a public improvement is necessary, 
and, so long as they do not exceed or abuse the power 
delegated to them, the courts are powerless to inquire 
into the motives which actuated them or the propri- 
ety of the contemplated improvement 

Upon the third assignment of error it is to be observed 
that the trial justice, in his opinion (R., p. 20), suggested 
that the fact that the proposed alley would not extend all of 
the way through the square might hear upon the question 
of the necessity for the alley. 

Upon this point it is to be noted that section 1608, after 
designating the conditions under which alleys and minor 





streets may be opened, extended, widened or straightened, 
states: 


“Provided, that a minor street shall be of a width 
not less than forty feet nor more than sixty feet and 
shall run through a square or block from one street 
to another.” 

As this provision with' reference to extension all of the 
way through the square is made with reference only to 
minor streets, and is contained in the same section of the 
Code giving authority to open, etc., both minor streets and 
alleys, it is submitted that Congress recognized that the pub¬ 
lic interests might not require that the alley run all of the 
way through the square, and by implication recognized the 
propriety of just such an alley scheme as contemplated in 
the case at bar. 

“A road or street closed at one end and which only 
communicates with a highway at the other may 
nevertheless be a highway.” 

Green vs. O’Connor, 19 L. R. A. (0.8.), 202. 

Elliott on Roads and Streets, par. 1, and cases 
cited. 

The point raised by respondents that the alley law is un¬ 
constitutional because it makes no provision for notice to 
property owners of the intention of the Commissioners to 
open the alley, or for a hearing as to its necessity, has l>een 
settled by the Supreme Court of the United States in Bau¬ 
man vs. Ross, 167 U. S., o4H, and Wright vs. Davidson, 181 
U. S., 871, in which it was held that a notice by publica¬ 
tion, such as is required by sec. 1608/ of the Code, is suffi¬ 
cient to constitute due process of law. 

From the foregoing authorities it is submitted that Con¬ 
gress has the right to delegate to the Commissioners the de¬ 
termination of when public convenience or necessity re¬ 
quires the opening of alleys in the District of Columbia, 
and of the kind of alleys to be opened. It would be a pre- 
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posterous situation that Congress should be burdened to the 
extent of requiring special legislation for every alley to be 
opened in the District, and to avoid that burden Congress 
has enacted a general law delegating to the Commissioners 
the exercise of discretion in such matters. 

Congress has used the most appropriate language to ac¬ 
complish that end, and to indicate that the Commissioners 
may act when “they deem” that the public interests so re¬ 
quire. 

The opinion of the trial court (R., p. 19) shows that the 
court in requiring the Commissioners to produce evidence of 
the necessity for the alley did so because of the provisions 
of sec. 1608e, because this section describes the procedure 
in cases when “it becomes necessary to open, widen, extend 
or straighten alleys * * * by condemnation.” 

The last-mentioned section relates to procedure, and 
should not be permitted to have the effect of repealing or 
modifying the express powers conferred upon the Co? nnis- 
sioners by sec. 1608, the language of which is unmista'.able, 
is substantially the same as other language which has been 
judicially determined to vest discretion free from interfer¬ 
ence by the courts, and which section relates expressly to 
the conditions under which alleys can be opened. The latter 
section evidently means that when it has been determined, 
in the manner pointed out in sec. 1608, to be necessary to 
condemn land for alley purposes, the Commissioners shall 
proceed in the manner pointed out in sec. 1608e. 

Conceding the power of Congress to confer discretion of 
this kind upon the Commissioners, and the appropriateness 
of the language used to accomplish that purpose, both of 
which matters appear beyond question, and the manifest 
fact that the opening of an alley is a matter which properly 
belongs to municipal officers and is ordinarily left to the 
discretion of such officers, it is submitted that the trial court 
committed error in attempting to substitute the judgment 
of the presiding justice for that of the Commissioners, 
3c 
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which would be in direct contravention of the language of 
section 1608, would substitute for the discretion of the mu¬ 
nicipal authorities that of the judge presiding in the par¬ 
ticular case (which certainly was not within the contempla¬ 
tion of Congress), and is against the established law as laid 
down by the authorities. 

Respectfully submitted, 

E. H. THOMAS, 

Corporation Counsel; 

P. H. MARSHALL, 

Astit Coiporation Counsel, 
Attorneys for Appellants. 
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No. 2432. 


CUNO H. RUDOLPH, JOHN A. JOHNSTON, and 
WILLIAM V. JUDSON, Commissioners of the Dis¬ 
trict of Columbia, Appellants, 

m, 

GEORGE W. SENSNER ET AL., Appellees. 


APPELLANTS' BRIEF ON MOTION TO DISMISS. 


On motion to dismiss, appellees suggest two propositions: 
First, because there is no bill of exceptions in the record, 
and, second, because the judgment appealed from is not 
final. 

These propositions will be discussed separately on behalf 
of appellants. 


I. 


The record shows clearly the point of law passed upon 
by the court below—that is, that because no proof was offered 
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before the trial justice of the necessity for the alley in ques¬ 
tion the trial court considered that essential evidence had not 
been produced, and therefore dismissed the proceeding. 

In Evans vs. Humphreys, 9 Appeals L). C., 392, this court 
held that no bill of exceptions is necessary when the ques¬ 
tions involved sufficiently appear from the pleadings and 
proceedings, and it is respectfully submitted that the only 
questions involved in this appeal do appear from the record 
in the case at bar. 

In Metropolitan Railroad Company vs. District of Colum¬ 
bia, 195 U. S., 322, the court, at page 323, says: 

“An appellate court considers only such matters as 
appear in the record. From time immemorial that 
has been held to include the pleadings, the process, 
the verdict, and the judgment, and such other mat¬ 
ters as by some statute or recognized methods have 
been made part of it.’ 7 

The pleadings and judgment in the case at bar present 
with perfect clearness the questions of law passed upon by 
the trial justice, and it would be idle to require a bill of ex¬ 
ceptions for this purpose. 

In Wilkins vs. Hillman, 8 Appeals D. C., 469, the court, 
under the special circumstances of the case, where no ex¬ 
ceptions were taken, but the trial court certified to the accu¬ 
racy of the transcript of all the testimony taken below, and 
the appellee conceded that the transcript contained the sub¬ 
stance of all the testimony upon which an order quashing 
an attachment was made, the appeal was entertained, and in 
Frizzell vs. Murphy, 19 Appeals D. C., 440 (cited by counsel 
for appellees), this court passed upon the case, although the 
record contained no bill of exceptions, stating (at page 
443) that such course was followed by the court to prevent 
further litigation. In the case at bar a question of great 
public interest is involved, and while counsel for appellants 
believe that no formal bill of exceptions is necessary, and re¬ 
spectfully refer to the authorities heretofore quoted from 
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upon that question, yet under the principle established in 
Frizzell vs. Murphy, supra, they respectfully submit that this 
case is far too important to be thrown out upon a techni¬ 
cality. 

While it is not a matter of record, counsel for appellees 
will not deny that the decision appealed from has put an 
end to all alley and minor street condemnation proceedings, 
the trial court having declined to proceed in such cases pend¬ 
ing the determination of this appeal, and the court can see 
that the Commissioners of the District of Columbia are un¬ 
able to exercise a highly important public duty imposed 
upon them by law. 

The cases cited by counsel for appellees upon the propo¬ 
sition that a bill of exceptions is necessary do not support 
that contention, as interpreted by counsel for appellants. 
Frizzell vs. Murphy, 19 Appeals D. C., 440, and R. Co. vs. 
District of Columbia, 195 U. 8., 322, have already been dis¬ 
cussed. R. Co. vs. Church, 91 U. S., 127, merely holds that 
affidavits, depositions, and matters of parol evidence, although 
appearing in the transcript of the proceedings of a common- 
law court, do not form part of the record unless made so by 
an agreed statement of facts, a bill of exceptions, a special 
verdict, or a demurrer to the evidence. 

Offer was made in this case to show bv the affidavits of 

«/ 

counsel that plaintiffs had been permitted to offer certain 
evidence before a condemnation jury against the objections 
of the plaintiffs, and two of the jurors also gave affidavits, 
which were offered in evidence, to show certain matters taken 
into consideration by the jury. The above affidavits were 
held not to l)e a part of the record, and not to dispose with 
the necessity for a bill of exceptions, and in discussing the 
matter the court said: 

“Doubtless other modes may be devised of accom¬ 
plishing the revision of the legal questions of a case 
like the present; but the court does not find it neces¬ 
sary to pursue the inquiry, as all the court intends 
to decide is that the affidavits in the transcript are 
not a part of the record * * *” 
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In Church vs. Brown, 39 Md., 160, the trial was by the 
court without a jury, no exceptions were taken, and there 
was no statement of facts. The opinion of the trial court 
purported to state the facts, and the appellate court held that 
such proceeding was irregular, and they could not pass there¬ 
upon without a bill of exceptions. 

In the case at bar the opinion of the court discusses the 
law, and without the opinion the petition, answers, and 
orders, which constitute the record, clearly show the ques¬ 
tions involved. 

Under rule 5 of this court, the written opinion of the 
lower court is to he incorporated in the transcript, which, it 
is submitted, distinguishes this record from that of courts 
having no such rule, or simply requiring that the opinion be 
filed among the papers of the court or annexed to and trans¬ 
mitted with the record. 

In Railroad vs. Railroad, 14 Wall., 23, the record, without 
the opinion of the court, did not show what was the question 
decided (see page 25). and in Williams vs. Norris, 12 
Wheaton, 17, the question passed upon was whether the 
opinion of the court could introduce facts into the case 
(see page 119) not otherwise apparent. So in England vs. 
Gebhardt, 112 U. S., 502, the opinion was transmitted with 
the record, and the question before the court was whether 
facts recited in the opinion could be considered (see pages 
505 and 506), and in the case last cited the court held that 
a writ of error brings up errors apparent on the face of the 
record, such as exist, it is submitted, in the case at bar. 


n. 

Under the second cause for dismissal advanced by counsel 
for appellees, namely, that the order appealed from was not 
final, it is respectfully submitted that this is a misconception 
of the action of the lower court. 
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The trial justice, having stated his views upon the law, 
which in his opinion made it necessary for appellants to 
establish as an essential part of their case that the alley in 
question was actually necessary, upon the announcement by 
counsel for plaintiff that they would offer no proof upon this 
point, determined that it was a waste of time for the court 
to proceed further with the case, and signed the order of dis¬ 
missal, upon the same principle upon which the court di¬ 
rected a verdict for defendant on the opening statement of 
counsel for plaintiff in the case of Brown vs. District of 
Columbia, 29 App. D. C., 273. 

Counsel for appellees seems to think that the order ap¬ 
pealed from was not final; hut it is submitted that an exami¬ 
nation of the order shows that it put an end to the case so 
far as the District of Columbia is concerned, and unless it is 
reversed on appeal the District has no right to proceed fur¬ 
ther in the matter. 

This makes inapplicable all of the cases cited in appellees’ 
brief with reference to appeals from judgments of non pros., 
and distinguishes the case at bar from the cases cited where 
appeals from motions to vacate the appointment of a com¬ 
mission or dismiss the petition in condemnation cases have 
been denied. In the latter cases it can be seen at once that 

the affirmance on appeal of a denial of the motion to vacate 

« 

such appointments or dismiss such petitions would not ter¬ 
minate the litigation in any sense, and, as set out in appel¬ 
lees’ brief, page 4, the Supreme Court in Bostwick vs. 
Brinkerhoff, 106 U. S., 3, states the law to be that the mean¬ 
ing of the term “final,” with reference to appealable orders 
and decrees, is that they— 

“must terminate the litigation between the parties 
on the merits of the case, so that if there should be 
an affirmance here, the court below would have noth¬ 
ing to do but to execute the judgment or decree it 
had rendered.” 
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Applying this test to the case at bar, if the order or decree 
of the court below lie affirmed on appeal, the trial court will 
have nothing further to do but to execute the judgment or 
decree it has already rendered, and the rights of petitioners 
are finally adjudged. 

That there was no such thing as a voluntary nonsuit in 
the case at bar must be apparent. In order to have tested 
the question, which is of such paramount importance to the 
District, counsel for appellants sought to get the record of 
the case in the best form for developing the matters of law 
involved, and it would have l>een idle to have required the 
trial justice to hear all of the other testimony in the case, 
and then dismiss it, when he had announced in advance that 
unless proof as to necessity for the alley should be offered 
he would dismiss the case. It would have been disrespect¬ 
ful to. and an imposition upon, that judge to have expected 
him to take the time of his court in hearing a matter his 
ultimate disposition of which was a foregone conclusion. 

The cases cited in appellees’ brief upon this point are 
numerous, hut upon examination will be seen to turn upon 
the question of voluntary nonsuit, or, as in Hamburg vs. 
National Bank, 8 X. I).. 328, because there was no judgment 
of dismissal, or upon the theory announced in Railway Co. 
v*. Johnson, 84 Hunn., 83, that no appeal lies from a verdict 
directed on the opening statement of counsel, which is con- 
trarv to the decisions of this court in Brown vs. District of 
Columbia, supra. 

Appellants believe that their contention as to the finality 
of the order appealed from is supported by Macfarland vs. 
Brown, 187 U. S., 239, also cited for appellees, in which the 
Supreme Court held that a judgment or decree to be final, 
so as to confer jurisdiction on appeal therefrom, must termi¬ 
nate the litigation between the parties on the merits of the 
case, so that if it should be affirmed the court below would 
have nothing to do but execute the judgment or decree, 
following Bostwick vs. Brinkerhoff, 106 U. S., 3. 




— 
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If this court sustains the action of the court below, that 
court will proceed no further in this case, and appellants will 
l>e precluded from further action. 

Appellants should have the same right to stand upon the 
legal position assumed by them as a litigant has to stand 
upon his demurrer. 

Respectfully submitted, 

EDWARD H. THOMAS, 

Corporation Counsel; 

P. H. MARSHALL, 

Assistant Corporation Counsel, 

For Appellants. 
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